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I. INTRODUCTION
Anthony Villarreal and his boyfriend had been fighting when the police
showed up.1 They arrested Anthony when they found a scratch on his boyfriend’s
elbow.2 Due to the arrest, officials at William Jessup University, the Christian
school where Anthony was a student, learned he was gay and was living with his
boyfriend.3 Anthony mistakenly believed that the student handbook, which
prohibits both same-sex relationships and sex outside of marriage, did not apply
to him since he was living off campus.4 Initially, the school merely placed him on
probation.5 Later, however, the interim dean of students expelled Anthony, who
was just eight credits shy of completing his journalism degree, for hitting his
boyfriend, even though the charges had been dropped.6 After his expulsion
Anthony learned that because William Jessup University had an exemption to
both federal and state anti-discrimination laws, he could not effectively sue the
school.7 By requiring schools to disclose their exemptions,8 Chapter 888 ensures
that students like Anthony have access to information regarding whether a school
has applied for or obtained an exemption to federal or state anti-discrimination
laws.9
II. LEGAL BACKGROUND
Both federal and state law prohibit the recipients of government funding
from discriminating on the basis of a variety of characteristics.10 Exemptions to
these anti-discrimination laws have allowed religious organizations to exercise
religious freedom without forfeiting government funding.11 Increases in the
number of schools applying for exemptions and stories like Anthony’s have

1. Anthony Villarreal, College Athlete: I Was Kicked Out of William Jessup Univ. for Being Gay,
OUTSPORTS (May 29, 2014), www.outsports.com/2014/5/29/5758584/anthony-villarreal-gay-christian-williamjessup (on file with The University of the Pacific Law Review).
2. Id.
3. Id.
4. Id.
5. Id.
6. Id.
7. Hearing on SB 1146 Before the Assembly Standing Comm. on Jud., 2016 Leg., 2015–2016 Sess. (Cal.
2016) [hereinafter SB 1146 Ass. Jud. Hearing] (on file with The University of the Pacific Law Review).
8. See infra Part IV.A.–B. (discussing the disclosures and reporting required by Chapter 888).
9. Press Release for Senator Ricardo Lara, Lara Bill Would Protect LGBTQ Students from Discrimination
at Private Universities, RICARDO LARA STATE SENATOR FROM CAL.’S 33RD DISTRICT (Apr. 6, 2016),
sd33.senate.ca.gov/news/2016-04-06-lara-bill-would-protect-lgbtq-students-against-discrimination-privateuniversities [hereinafter Press Release] (on file with The University of the Pacific Law Review); SB 1146, 2016
Leg., 2015–2016 Sess., §§ 1–2 (Cal. 2016) (as amended on Aug. 19, 2016, but not enacted).
10. 20 U.S.C. § 1681(a) (1972); CAL. EDUC. CODE § 66270 (West 2012).
11. 20 U.S.C. § 1681(a)(3) (1972); CAL. EDUC. CODE § 66271 (West 2008).
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attracted media attention and calls to eliminate or narrow these exemptions.12
Private postsecondary educational institutions, on the other hand, believe
narrowing these exemptions would infringe on their First Amendment rights.13 In
their view, removing the views of traditional schools from the market place of
ideas would hurt diversity.14
A. Federal Legislation
Title IX of the Education Amendments of 1972 prohibits any education
program or activity that receives financial assistance from the federal government
from discriminating on the basis of gender.15 Educational institutions controlled
by religious organizations are not subject to this law if its application is
inconsistent with the religious tenets of the organization.16 To establish that an
institution is controlled by a religious organization, educational institutions must
show one or more of the following: (1) “it is a school or department of divinity”
whose program is specifically designed to prepare students to become pastors, to
enter a religious vocation, or to teach theological subjects; (2) “it requires its
faculty, students, or employees” to adhere to the institution’s religion; or (3) its
charter explicitly states it is committed to the religious doctrines of or is
controlled by a religious organization who appoints the members of its governing
body and provides significant financial support to the institution.17
B. California Legislation
California’s anti-discrimination laws are similar to, but broader than, the
language in Title IX.18 The Equity in Higher Education Act prohibits
“discrimination on the basis of disability, gender, gender identity, gender
expression, nationality, race or ethnicity, religion, sexual orientation,” or any
other characteristic set forth in Section 11135 of the Government Code or Section
422.6(a) of the Penal Code.19 Like Title IX, an exemption also exists for

12. Press Release, supra note 9.
13. John Jackson, Bill Violates Religious Freedom on Campus, Sacramento Bee (June 7, 2016, 4:00PM),
www.sacbee.com/opinion/op-ed/soapbox/article82328262.html (on file with The University of the Pacific Law
Review).
14. Letter from Shirley V. Hoogstra, President, Council for Christian Colleges and Universities, to Lorena
S. Gonzalez, Chair, Assembly Appropriations Committee (July 28, 2016) (on file with The University of the
Pacific Law Review).
15. 20 U.S.C. § 1681(a).
16. Id. § (3).
17. Explanation of Title IX Assurance Form, Hew Form 639, Religious Exemption, U.S. DEP’T OF EDUC.
15142–15243 (July 7, 2016), www2.ed.gov/about/offices/list/ocr/frontpage/pro-students/rel-exempt-pr.html (on
file with The University of the Pacific Law Review).
18. CAL. EDUC. CODE § 66270 (West 2012); 20 U.S.C. § 1681(a)(3).
19. CAL. EDUC. CODE § 66270.
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educational institutions controlled by a religious organization if the application of
the law would be inconsistent with the religious tenets of the organization.20
C. Social Context
In 2015, in Obergefell v. Hodges, the United States Supreme Court held that
same sex couples’ fundamental right to marry is protected “under the Due
Process and Equal Protection Clauses of the Fourteenth Amendment.”21 The
decision came amidst new heights of American acceptance of homosexuality.22
Indeed, the number of Americans who believe homosexuality should be accepted
by society reached 63 percent as of March 2016, the highest it has ever been.23
Interestingly, even amongst groups that believe homosexuality is wrong,24 a
majority support a legal right to marry.25 The fight for transgender rights also
took a step forward in May 2016 when the Departments of Justice and Education
released a joint statement declaring that a student’s gender identity should be
treated as that student’s gender for Title IX purposes.26
Some religious communities have strongly opposed these changes on the
grounds that they infringe on their religious freedom.27 Obergefell raised
important questions for private postsecondary educational institutions, such as
whether institutions keep their tax-exempt status if they do not support
homosexuality.28 While private universities and colleges in California have not
yet forfeited their tax exemptions for refusing to support homosexuality, it
appears that their fears about the ramifications of Obergefell were well
founded.29

20. CAL. EDUC. CODE § 66271 (West 2008).
21. Obergefell v. Hodges, 135 S. Ct. 2584, 2604–05 (2015).
22. Hannah Fingerhut, Support Steady for Same-Sex Marriage and Acceptance of Homosexuality, PEW
RESEARCH CENTER (May 12, 2016), www.pewresearch.org/fact-tank/2016/05/12/support -steady-for-same-sexmarriage-and-acceptance-of-homosexuality/ (on file with The University of the Pacific Law Review).
23. Id.
24. Cathy Lynn Grossman, Survey: Tolerance for Gays, Lesbians Rises Rapidly, USA TODAY (Feb. 26,
2014, 8:15 AM), www.usatoday.com/ story/news/nation/2014/02/26/homosexuality-opinion-survey/5828455/
(on file with The University of the Pacific Law Review) (noting that 51% of people still find homosexuality
morally wrong).
25. Id.
26. U.S. Dep’t of Justice & U.S. Dep’t of Educ., Dear Colleague Letter on Transgender Students 1, 2
(2016), available at www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf (on
file with The University of the Pacific Law Review).
27. Emma Green, How Will the Supreme Court’s Same-Sex Marriage Decision affect Religious Liberty?,
THE ATLANTIC (D.C.) (June 26, 2015), www.theatlantic.com/politics/archive/2015/06/how-will-the-ussupreme-courts-same-sex-marriage-decision-affect-religious-liberty/396986/ (on file with The University of the
Pacific Law Review).
28. Id.
29. See SB 1146, 2016 Leg., 2015–2016 Sess., §§ 3(b)(1)–(2) (Cal. 2016) (as amended on Aug. 15, 2016,
but not enacted) (effectively forcing schools to adopt the government’s view of sexuality).
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III. CHAPTER 888
Chapter 888 seeks to ensure students, faculty, and employees know whether
private postsecondary educational institutions have obtained or applied for an
exemption pursuant to Title IX or Section 66271 of the California Education
Code by requiring that the schools make that information readily available.30 In
addition, it requires postsecondary institutions provide certain materials to the
California Student Aid Commission.31 A previous version of the bill contained
provisions that narrowed the existing exemption to Section 66271 of the
Education Code and created a private right of action,32 but due to pressure from
private colleges and universities, the provisions were removed.33
Under Chapter 888, postsecondary educational institutions in California that
claim an exemption under Title IX or Section 66271 of the California Education
Code must disclose the basis for and activity permitted under the exemption in
five ways.34 First, schools must post disclosures regarding their exemptions on
campus in a “prominent location.”35 The main administrative building and other
places where rules, regulations, procedures, and standards of conduct are posted
are good examples of what constitutes a prominent location.36 Second, schools
must include the disclosure in any materials they send to prospective students.37
Third, schools must include the disclosure in “orientation programs . . . for new
students at the beginning of each quarter, semester, and summer session.”38
Fourth, schools must provide the disclosure to current faculty and employees at
the beginning of each school year, and to new faculty and employees upon
hiring.39 Finally, schools must include the disclosure in “any publication . . . that
sets forth the comprehensive rules . . . for the institution.”40
In addition, Chapter 888 requires institutions that have obtained or applied
for a federal or state exemption provide the California Student Aid Commission41

30. CAL. EDUC. CODE §§ 66290.1 (enacted by Chapter 888).
31. Id.
32. SB 1146, 2016 Leg., 2015–2016 Sess., § 3(a), (c) (as amended on Aug. 15, 2016, but not enacted).
33. Patrick McGreevey, State Senator Drops Proposal that Angered Religious Universities in California,
LA TIMES (Aug. 31, 2016, 11:42 AM), www.latimes.com/politics/essential/la-pol-sac-essential-politicsupdates-senator-drops-proposal-that-had-angered-1470853912-htmlstory.html (on file with The University of
the Pacific Law Review).
34. CAL. EDUC. CODE 66290.1 §§ (b)(1)–(5) (enacted by Chapter 888).
35. Id. at § (b)(1).
36. Id.
37. Id. at § (b)(2).
38. Id. at § (b)(3).
39. Id. at § (b)(4).
40. CAL. EDUC. CODE 66290.1 §§ (b)(5) (enacted by Chapter 888).
41. A California state agency responsible for administering financial aid to students. About CSAC,
History of the Student Aid Commission, CALIFORNIA STUDENT AID COMMISSION (last visited Aug. 2, 2016)
www.csac.ca.gov/doc.asp?id=128 (last visited Aug. 2, 2016) (on file with the University of The Pacific Law
Review).
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with copies of all materials submitted to and received from a government agency
regarding obtaining the exemption.42 The Commission must then post and
maintain on its website a list of the institutions that have claimed the exemption
and their respective bases for doing so.43
IV. ANALYSIS
Chapter 888 aims to ensure students and staff are aware of whether private
universities and colleges have applied for or obtained an exemption to federal or
state anti-discrimination laws.44 Although provisions in previous versions of SB
1146 sparked controversy, most religious colleges and universities support the
bill as amended.45 Nonetheless, because Senator Lara may reintroduce the
controversial provisions in new legislation during the 2017–2018 session, the
provisions and the questions they raised remain relevant.46
A. Is Chapter 888 a Solution in Search of a Problem?
Dr. John Jackson, the president of William Jessup University, called previous
versions of SB 1146 a “solution in search of a problem.”47 In his view, the Equity
in Higher Education Act strikes the correct balance between competing religious
and social views because it respects the “diverse viewpoints of public and private
institutions.”48 Dr. Jackson believes that previous versions, while purporting to
promote tolerance, would have created a society that “does not tolerate diversity
of opinion.”49 Although Dr. Jackson is more accepting of the amended version,
the question remains: is the amended version a solution in search of a problem?50
According to Senator Lara, the students and staff of universities nationwide
learned that their schools had an exemption only after being expelled or fired.51
Assemblymember Donald Wagner critiqued this basis, explaining that it was
unlikely that a student like Anthony Villarreal, the student from William Jessup
University, would attend a Christian school for three years without realizing

42.
43.
44.
45.

CAL. EDUC. CODE § 66290.2 (a) (enacted by Chapter 888).
Id. at §(b).
CAL. EDUC. CODE §§ 66290.1, 66290.2 (enacted by Chapter 888).
Proposed Amendments of SB 1146 Will Lead AFBI to Support Legislation, APU News, AZUSA
PACIFIC U. (Aug. 10, 2016), www.apu.edu/media/news/release/24846/ (on file with The University of the
Pacific Law Review).
46. McGreevey, supra note 33.
47. SB 1146 Ass. Jud. Hearing, supra note 7.
48. Id.
49. Id.
50. John Jackson, President’s Update, WILLIAM JESSUP UNIV. (Aug. 12, 2016), www.jessup.edu/cachristian-ed-update/ (on file with The University of the Pacific Law Review).
51. SB 1146 Ass. Jud. Hearing, supra note 7.
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where the school stood on an issue like homosexuality.52 To an extent, this
argument is compelling: William Jessup’s handbook does make clear its position
on homosexuality.53 The argument seems to miss the mark, however, because the
problem Chapter 888 addresses, and the problem Anthony faced, was not
whether prospective students and staff are aware of a school’s position on issues
like homosexuality, but whether they are aware that a school has applied for or
obtained an exemption to anti-discrimination laws.54 While schools like William
Jessup may clearly state their positions on issues like homosexuality, they
generally have not had to disclose whether they have applied for or received an
exemption.55 Therefore, to the extent that students and faculty are not aware of
and cannot find information regarding whether a school has an exemption to antidiscrimination laws, Chapter 888 does not appear to be a solution in search of a
problem.56
B. Will Chapter 888 Ensure that Students Know Whether Schools Have
Obtained or Applied for an Exemption?
By requiring schools to disclose their exemptions in a prominent location on
campus, in marketing materials, in orientation materials, and in publications of
school rules and regulations, Chapter 888 appears to ensure that students at least
have access to information regarding whether a school has obtained or applied
for exemptions to anti-discrimination laws.57 In addition, the California Student
Aid Commission will maintain an online list of the schools in the state that have
applied for or obtained an exemption to federal or state anti-discrimination laws,
further ensuring this information is readily available.58
Despite these measures, however, it is still possible that prospective students
could fail to discover a school is exempt from anti-discrimination laws.59 Yet, the
students who fail to discover this information despite all the disclosures are likely
not the students Chapter 888 seeks to protect: students who face discrimination

52. Id.
53. Sexuality and Relationships, Student Standards of Conduct, WILLIAM JESSUP UNIV. (last visited Aug.
1, 2016), my.jessup.edu/studenthandbook/student-standards-of-conduct/ (on file with The University of the
Pacific Law Review).
54. CAL. EDUC. CODE §§ 66290.1, 66290.2 (enacted by Chapter 888).
55. Press Release, supra note 9.
56. See CAL. EDUC. CODE §§ 66290.1, 66290.2 (enacted by Chapter 888) (ensuring that students and
faculty at least have access to that information).
57. CAL. EDUC. CODE § 66290.1 (enacted by Chapter 888).
58. CAL. EDUC. CODE § 66290.2 (enacted by Chapter 888).
59. See CAL. EDUC. CODE §§ 66290.1, 66290.2 (enacted by Chapter 888) (which does not require
students to sign a statement acknowledging that they are aware that their school has an exemption making it
possible that a student would miss the disclosures).
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on the basis of their sexual orientation or gender identity.60 It is those students
facing such discrimination who, being most interested in the information, would
be the most likely to seek it out, and Chapter 888 ensures that they have access to
information in a number of different places.61 Therefore, although Chapter 888
may not ensure that everyone knows a school has an exemption, it seems to
ensure the information is sufficiently available such that a person who wanted to
know could find the information. 62
C. Constitutionality
The First Amendment to the United States Constitution provides that
“Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof.”63 The right to freely exercise ones religion,
however, does not excuse compliance with “valid and neutral laws of general
applicability . . . .”64 However, if a law is not neutral and generally applicable, it
is invalid unless the government shows it has a compelling interest that justifies
infringing on the First Amendment and does so in the least restrictive way
possible.65 Chapter 888 could potentially be challenged on the grounds that it is
not neutral because the only exemptions for which disclosures are required are
religious exemptions.66 Thus, the argument would go, although Chapter 888 is
not necessarily discriminatory on its face, in effect, it singles out religious
postsecondary educational institutions as they are likely to be the only schools
with the religious exemptions.67 Assuming the bill is not neutral, the state would
bear the burden of proving that there was a compelling interest that justified the
infringement and that it was done in the least restrictive way possible.68 It is
unclear whether California’s interest in protecting LGBTQ students at the five
schools in California with an exemption would be a compelling interest, but
opponents could at least argue that the interest is not compelling enough to
warrant restricting those schools’ First Amendment rights.69

60. See Press Release, supra note 9 (explaining that the bill protects students and employees at private
universities).
61. CAL. EDUC. CODE §§ 66290.1, 66290.2 (enacted by Chapter 888).
62. Id.
63. U.S. CONST. amend. I.
64. Stormans, Inc. v. Selecky, 586 F.3d 1109, 1127 (9th Cir. 2009) (quoting Employment Div., Dep’t of
Human Resources of Oregon v. Smith, 494 U.S. 882, 878–79 (1990)).
65. Id. at 1129–30.
66. SB 1146 Ass. Jud. Hearing, supra note 7 (contended by Jeffery Berman that Chapter X singles out
religious schools because other schools would not be required to disclose any exemptions they might have to
other laws).
67. Id.
68. Stormans, Inc., 586 F.3d at 1129–30.
69. SB 1146 Ass. Jud. Hearing, supra note 7 (contended by Jeffrey Berman that the six or less schools
with exemptions in the state and Anthony Villarreal’s testimony is merely anecdotal).
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While it appears that Chapter 888 is at least arguably unconstitutional on the
grounds that it targets religious institutions,70 it seems unlikely that schools
subject to Chapter 888 will fight the disclosure requirements,71 let alone
challenge the constitutionality of Chapter 888, like they might have for earlier
versions of SB 1146.72 Indeed, most private postsecondary educational
institutions in California do not oppose the disclosure requirements set forth by
Chapter 888, at least not to the extent they opposed prior versions of SB 1146.73
Nonetheless, since Senator Lara expressed his intent to potentially reintroduce
the controversial provisions that were removed from SB 1146 during the 20172018 session, it appears the schools will prepare for a renewed fight on the issues
those provisions raised.74
D. What Previous Versions of SB 1146 Would Have Accomplished and the
Problems They Posed
In addition to the disclosures required by Chapter 888, the August 4, 2016
version of SB 1146 contained provisions that narrowed the existing exemption
and created a private right of action to provide a means of recourse for students
who were discriminated against. 75 The bill also purported to carve out a number
of protections for private postsecondary educational institutions.76 Fierce
resistance from religious colleges, universities, and organizations prompted
Senator Lara to remove these sections.77 Initially, the amended version required
schools with exemptions to submit a quarterly report to the California Student
Aid Commission, but this provision was also removed.78 Even if some of these
provisions had not been removed, however, technical and substantive issues
would have raised questions about how effective the bill would have been.79

70. See SB 1146, Cal. Leg., 2015-2016 Reg. Sess., § 1 (Cal. 2016) (as amended on Aug. 19, 2016 and
enacted by Chapter 888) (requiring disclosure of exemptions pursuant to 20 U.S.C.A § 1681(a)(3) or Section
66271 of the California Education Code, both of which are religious exemptions).
71. Proposed Amendments, supra note 45.
72. Id.
73. Id.
74. See John Jackson, supra note 50.
75. SB 1146, 2016 Leg., 2015–2016 Sess., §§ 3(a), (c) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted).
76. Id. § 3(b).
77. McGreevey, supra note 33.
78. SB 1146, § 3 (Cal. 2016) (as amended on Aug. 15, 2016, but not enacted); California Senate Bill
1146, News, COUNCIL FOR CHRISTIAN COLLEGES AND UNIVERSITIES (Aug. 23, 2016), www.cccu.org/news/
California%20Senate%20Bill%201146 (on file with The University of the Pacific Law Review).
79. See SB 1146 Ass. Jud. Hearing, supra note 7 (admitted by Ricardo Lara that there were multiple areas
where the language needed to be tightened up and indicated by Erica Romero that moving the bill to the
government code would cause unintended consequences).
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1. Narrowed Exemption and the Private Right of Action
Under existing law, if a private postsecondary educational institution is
controlled by a religious organization whose tenets are inconsistent with the
application of California law, the institution is not subject to that law.80 Senator
Lara claims this exemption constitutes a loophole that grants private universities
a license to discriminate, and to an extent, he is correct.81 The exemption permits
religious postsecondary educational institutions to adhere to and enforce their
moral beliefs.82 For example, it allows the institutions to refuse to hire or admit
LGBTQ staff or students, fire or expel LGBTQ staff or students, and prohibit
being LGBTQ as a condition of working at or attending the school.83
In Senator Lara’s view, it was not the exemption’s existence, but its scope
that was problematic.84 While Senator Lara may have tolerated prohibiting a gay
student from entering into a pastoral or vocational ministry degree program, he
believed the “license to discriminate” should not extend to students in a biology
program.85 Consistent with this view, the August 4, 2016 version of SB 1146
narrowed the existing exemption by limiting it to those institutions whose
purpose is to prepare students to become ministers or for a religious vocation.86
The August 4, 2016 version of SB 1146 would have accomplished this
narrowing of the existing exemption by making postsecondary educational
institutions controlled by a religious organization and receiving government
funding subject to Section 11135 of the California Government Code, the
violation of which would have been enforceable through a private right of
action.87 Section 11135 of the Government Code prohibits any program or
activity operated by or receiving financial assistance from the state from
discriminating on the basis of race, national origin, ethnic group identification,
religion, age, sex, sexual orientation, color, genetic information, or disability.88
Unlike Section 66270 of the Education Code, Section 11135 does not have a
codified religious exemption, but SB 1146 would have created one.89 Section

80. CAL. EDUC. CODE § 66271 (West 2008).
81. SB 1146 Ass. Jud. Hearing, supra note 7.
82. CAL. EDUC. CODE § 66271.
83. CAL. EDUC. CODE § 66270 (West 2012).
84. See Hearing on SB 1146 Before the Senate Standing Comm. on Jud., 2016 Leg., 2015–2016 Sess.
(Cal. 2016) [hereinafter SB 1146 Sen. Jud. Hearing] (on file with The University of the Pacific Law Review)
(touting that Chapter X includes an exemption for religious vocations but noting that the exemption should not
cover LGBT students who are biology majors).
85. Id.
86. SB 1146, 2016 Leg., 2015–2016 Sess. § 3(c) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted).
87. Id. § 3(a).
88. CAL. GOV’T CODE § 11135 (West 2012).
89. SB 1146, 2016 Leg., 2015–2016 Sess., § 3(c) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted).
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11135 would not have applied to an institution if it satisfied the following
requirements: (1) its purpose was to prepare “students to become ministers of the
religion” or to enter some other religious vocation; and (2) the application of SB
1146 would have been inconsistent with the religious tenets of the controlling
organization.90 In contrast, the existing exemption to Section 66270 is not
conditioned on an institution’s purpose91 and the addition of such a condition is a
subtle but significant change that results in a narrower exemption.92 This
additional condition regarding the institutions’ purposes and the creation of the
private right of action were the components of the SB 1146 that private
educational institutions were most concerned with.93
2. Institutional Protections
The August 4, 2016 version of SB 1146 sought to strike a compromise that
protected interests of both private postsecondary educational institutions and
LGBTQ students.94 To that end, in addition to the narrowed exemption and
private right of action, the bill listed school conduct that it would not prohibit.95
For example, the bill preserved the right of schools to reserve housing for either
sex or for married couples.96 In addition, the bill allowed schools to “enforce[]
rules of moral conduct” and religious practices “and establish[] housing policies
[consistent] with [those] rules.”97 These protections, however, contained
conditions that limited their effect.98 Finally, a school could continue “admitting
students of only one sex” long as the school had “traditionally and continually
from its establishment had that policy.”99

90. Id.
91. CAL. EDUC. CODE § 66271 (West 2008).
92. Compare SB 1146 § 3(c) (Cal. 2016) (as amended on Aug. 15, 2016, but not enacted) (exempting
only those religiously controlled colleges and universities whose purpose is to prepare students for ministry and
for whom applying section 11135 would be inconsistent with the tenets of the controlling organization), with
CAL. EDUC. CODE § 66271 (exempting religiously controlled colleges and universities that are controlled by a
religious organization whose tenets are inconsistent with application of Section 66270).
93. Oppose SB 1146, BIOLA UNIVERSITY, www.opposesb1146.com/ (last visited Sept. 8, 2016) (on file
with The University of the Pacific Law Review); Jon Wallace, Christian Colleges Must be Allowed to Keep
Religious Freedoms: Guest Commentary, SAN GABRIEL VALLEY TRIBUNE (Jun. 17, 2016, 11:16 AM),
www.sgvtribune.com/opinion/20160617/christian-colleges-must-be-allowed-to-keep-religious-freedoms-guestcommentary (on file with The University of the Pacific Law Review).
94. See SB 1146 Ass. Jud. Hearing, supra note 7 (expressing his respect for the religious freedom to
implement policies by Ricardo Lara).
95. SB 1146, 2016 Leg., 2015–2016 Sess., § 3(b) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted).
96. Id. §§ 3(b)(1)–(2).
97. Id. §§ 3(b)(3)–(4).
98. See infra Part IV(D)(4)(c) (discussing the conditions attached to these protections).
99. SB 1146, 2016 Leg., 2015–2016 Sess., § 3(b)(5) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted).
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3. The Quarterly Report
The August 15, 2016 version of SB 1146 included a provision that required
schools with exemptions to federal or state anti-discrimination laws to submit a
quarterly report to the California Student Aid Commission explaining each
student expulsion from the previous quarter.100 The explanation would have
required a description of the policy the student violated, whether the policy was
authorized under the exemption, and whether the student was a Cal Grant
recipient.101 Due to student privacy concerns, Senator Lara removed this portion
of the bill.102
4. Potential Problems
There were a number of problems with previous versions of SB 1146.103
Discrepancies between the bill’s language and Senator Lara’s comments raised
an interesting interpretive question regarding the bill’s scope.104 In addition,
while the bill purported to strike a balance between the interests of LGBTQ
students and religious educational institutions,105 certain protections it provided
to the private postsecondary educational institutions lacked substance and were
protections in name only.106 On the other hand, other institutional protections
appeared to overcome the protections for LGBTQ students.107 Finally,
proponents and opponents alike agreed that SB 1146 had some significant
substantive and technical problems, including whether it affected Cal Grants,
whether it applied to employees, whether it permitted religious discrimination,
and whether it would have been constitutional.108 The controversial provisions
that raised these problems were removed,109 but are nonetheless worth discussing

100. Id. § 3.
101. SB 1146, 2016 Leg., 2015–2016 Sess., §§ 3(a), (b) (Cal. 2016) (as amended on Aug. 15, 2016, but
not enacted).
102. California Senate Bill 1146, News, supra note 78.
103. See supra Part IV.4.a–f.
104. See supra Part IV.4.a.
105. See SB 1146 Ass. Jud. Hearing, supra note 7 (expressing his respect for the religious freedom to
implement policies by Ricardo Lara).
106. See SB 1146, 2016 Leg., 2015–2016 Sess. §§ 3(b)(1)–(2) (Cal. 2016) (amended Aug. 15, 2016)
(permitting the reservation of housing for males or females if it is consistent with a student’s gender identity;
and the reservation of married housing if same-sex married couples are included).
107. See See Id. §§ 3(b)(3)–(4) (allowing enforcement of rules of moral conduct and religious practices as
long as it is done uniformly).
108. SB 1146 Ass. Jud. Hearing, supra note 7 (questioning of James Gallagher regarding whether Chapter
X would apply to employees, whether schools would be able to discriminate on the basis of religion, and
generally whether it was consistent with the First Amendment, also Erica Romero indicating that moving the
bill to the government code would raise unintended consequences).
109. SB 1146, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (as amended on Aug. 19, 2016, but not enacted).
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because Senator Lara may re-introduce legislation with similar provisions during
the 2017-2018 session.110
a. Interpretive Issues with the Narrowed Exemption
Comparing the language of the August 4, 2016 version of SB 1146 and
Senator Lara’s comments raises an interesting interpretive issue: whether the
narrowed exemption would have applied to institutions as a whole or only to
specific majors offered at those institutions.111 The word “institution” suggests
that the exemption would have remained institution wide,112 albeit, more difficult
to obtain given the additional requirement that the institutions purpose be to
prepare students for ministry.113 Under this interpretation, a seminary comprised
solely of students entering ministry would probably have had no problem
obtaining an exemption.114 On the other hand, a school offering both ministerial
and secular degrees might not have obtained an exemption because of the
difficulty involved in demonstrating that its institutional purpose is to prepare
students for ministry.115 Therefore, this interpretation would have provided
expanded protections for all LGBTQ students at religious postsecondary
educational institutions, regardless of their major.116
Under Senator Lara’s reading, the August 4, 2016 version of SB 1146 would
have been flexible enough to distinguish between an institution’s purpose and the
purpose of different majors.117 Accordingly, seminaries and schools offering both
ministry and secular majors would have been able to apply for and obtain
exemptions for their majors that prepared students for a career in ministry.118
Thus, this interpretation would have provided expanded protections only for

110. McGreevey, supra note 33.
111. Compare SB 1146, § 3(c) (Cal. 2016) (as amended on Aug. 15, 2016, but not enacted) (in which
“institution” suggests it is institution wide), with SB 1146 Sen. Jud. Hearing, supra note 87 (suggesting that the
exemption could distinguish between majors).
112. SB 1146 § 3(c) (as amended on Aug. 15, 2016, but not enacted).
113. Compare id. (limiting the exemption to those institutions whose purpose is to prepare students to be
pastors or for vocational ministry), with Cal. Educ. Code § 66271 (West 2008) (exempting institutions who
merely show that application of section 66270 conflicts with a religious tenet of the organization that controls
the institution).
114. See SB 1146, 2016 Leg., 2015–2016 Sess., § 3(c) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted) (exempting those institutions whose purpose is to prepare students to be pastors or for vocational
ministry).
115. See id.
116. See id.
117. See SB 1146 Sen. Jud. Hearing, supra note 87 (explaining that Chapter X exempts programs that
deal with religious vocations).
118. Id.
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LGBTQ students who pursued a “secular” major at a religious postsecondary
educational institution.119
b. Private Right of Action
Existing California law creates a civil action for the enforcement of Section
11135120 and the August 4, 2016 version of SB 1146 would have ensured Section
11135 applied to private colleges and universities.121 Thus, this extension of
Section 11135 should have been sufficient to ensure that there was a private right
of action for students who were victims of violations of Section 11135.122
Interestingly, Chapter X still specifically reiterated that it was enforceable by a
private right of action, and is therefore redundant.123 Nonetheless, LGBTQ
students would have had greater access to a private right of action for violations
of anti-discrimination laws.124
c. Conflicting Protections
The August 4, 2016 version of SB 1146 would have protected a religiously
controlled postsecondary educational institution’s right to make certain decisions,
but only on certain conditions.125 These institutions could have still reserved
housing and restrooms for either male or female students as long as they did so
consistent with a student’s gender identity.”126 Similarly, these institutions would
have still been allowed to reserve separate housing accommodations for married
students as long as “‘married’ include[d] . . . married same-sex couples.”127 In
both instances, SB 1146 would have required religious postsecondary educational
institutions to conform to the government’s view on gender and sexuality.128 To

119. SB 1146 § 3(c) (exempting those institutions—majors—whose purpose is to prepare students for
ministry).
120. CAL. GOV’T CODE § 11139 (West 2012).
121. SB 1146, 2016 Leg., 2015–2016 Sess., § 3(a) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted).
122. See id. (extending coverage of Section 11135 of the California Government Code which is
enforceable by a private right of action under section 11139).
123. See id. (extending section 11135 to cover religious universities and colleges and creating an
exemption that is narrower than Section 66271); CAL. GOV’T CODE § 11139 (providing a private right of action
for violations of 11135).
124. See SB 1146, 2016 Leg., 2015–2016 Sess., § 3(a) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted) (narrowing the existing exemption and thereby providing a private right of action for a greater range of
conduct).
125. Id. §§ 3(b)(1)–(5).
126. SB 1146, 2016 Leg., 2015–2016 Sess., § 3(b)(1) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted).
127. Id. § 3(b)(2).
128. Id. §§ 3(b)(1)–(2); see SB 1146 Sen. Jud. Hearing, supra note 7 (contending by James Gallagher that
Chapter X would impose the state’s view on these schools).
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the extent that the August 4, 2016 version of SB 1146 intended to protect the
institutions’ right to hold traditional views on marriage and gender, it failed to do
so.129
Religious postsecondary educational institutions would have also been able
to enforce rules of moral conduct, establish housing policies consistent with those
rules, and enforce religious practices as long as the rules were applied regardless
of a student’s sexual orientation or gender identity.130 These protections do not
appear to be negated by the condition of uniform application.131 The ACLU even
opposed this version of SB 1146 because it believed these sections would have
permitted making homosexuality or living as a transgender person expellable
offenses.132 Indeed, as long as a school applied such a rule uniformly regardless
of a student’s sexual orientation or gender identity, SB 1146 would have allowed
the rule—even though, practically, it would have only affected LGBT students.133
To the extent that the August 4, 2016 version of SB 1146 intended only to ensure
moral codes and religious practices were applied uniformly, it would have
achieved that goal.134
Taken together, although married same-sex couples would have had access to
married housing and transgender students would have had access to single-sex
dorms consistent with their gender identity, 135 schools would have still been able
to prohibit both instances.136 Consequently, the housing protections would have
been effectively meaningless.137
d. Effect on Cal Grant Recipients
The State of California provides scholarship money to students who meet
certain requirements through the Cal Grant program.138 Senator Lara said he did

129. See SB 1146 §§ 3(b)(1)–(2) (as amended on Aug. 15, 2016, but not enacted) (conditioning protection
of their right to act in accordance with their beliefs on a change to school policy).
130. Id. §§ 3(b)(1)–(4).
131. See SB 1146 Ass. Jud. Hearing, supra note 7 (explained by Becca Cramer that the ACLU does not
support the bill because it would permit faith based schools to make homosexuality an expellable offense, i.e.,
the protection is legitimate); SB 1146, 2016 Leg., 2015–2016 Sess., §§ 3(b)(3)–(4) (Cal. 2016) (as amended on
Aug. 15, 2016, but not enacted).
132. SB 1146 Ass. Jud. Hearing, supra note 7 (explained by Becca Cramer that the ACLU does not
support the bill because it would permit faith-based schools to make homosexuality an expellable offense).
133. SB 1146 §§ 3(b)(3)–(4) (Cal. 2016) (as amended on Aug. 15, 2016, but not enacted).
134. Id.
135. Id. at §§ 3(b)(1)–(2).
136. Id. at §§ 3(b)(3)–(4).
137. SB 1146, 2016 Leg., 2015–2016 Sess., §§ 3(b) (Cal. 2016) (as amended on Aug. 15, 2016, but not
enacted) (providing housing protections for LGBT students at schools that could probably still have expelled
those students).
138. Students and Parents, Financial Aid Programs, Cal Grant Programs, CALIFORNIA STUDENT AID
COMMISSION www.csac.ca.gov/doc.asp?id=105 (last visited Aug. 4, 2016) (on file with The University of the
Pacific Law Review).
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not intend for previous versions of SB 1146 to negatively affect students’ access
to Cal Grants139 and on their faces, none appeared to do so.140 Practically,
however, since at least some of the affected schools would have decided to no
longer accept Cal Grants in lieu of compliance,141 the August 4, 2016 version of
SB 1146 would have limited the schools at which Cal Grant recipients could use
their financial aid.142 As a result, future Cal Grant recipients who are dependent
on that financial assistance and decide to go to a religious school would have
been forced to choose between their scholarship money and their preferred
school.143 Since the majority of Cal Grant recipients are ethnic minorities, this
would have had a disproportionate impact on minority students.144 Therefore, the
August 4, 2016 version of SB 1146 may have affected, at least to some extent,
Cal Grant recipients.145
e. Religious Discrimination and Application to Employees
The August 4, 2016 version of SB 1146, while purporting to carve out
protections for religious postsecondary educational institutions, failed to address
whether religious universities and colleges could discriminate on the basis of
religion.146 Consequently, it was unclear whether institutions would be allowed to
employ or admit only people of a certain faith.147 In addition, Section 11135 of
the California Government Code, which SB 1146 extended to cover private
postsecondary educational institutions,148 is not limited to students.149 Thus, it is
possible that SB 1146 would have applied to employees as well as students.150 It
appears Senator Lara did not intend to affect schools’ ability to discriminate on
the basis of religion and that he intended for Chapter X to focus on students, not

139. SB 1146 Ass. Jud. Hearing, supra note 7.
140. SB 1146 (as amended on Aug. 15, 2016, but not enacted).
141. Katrina Trinko, California’s War on My Religious College and Others, THE DAILY SIGNAL (July 25,
2016), dailysignal.com/2016/07/25/californias-war-on-my-religious-college-and-others/ (on file with The
University of the Pacific Law Review).
142. Legal Memorandum from Matthew McReynolds, Senior Staff Attorney, Pacific Justice Institute, on
SB 1146 to Concerned Citizens (July 14, 2016), www.pacificjustice.org/press-releases/what-is-sb1146 [Legal
Memorandum] (on file with The University of the Pacific Law Review).
143. Trinko, supra note 141.
144. California Senate Bill 1146, supra note 78; Samuel Rodriguez, National Hispanic Leaders Oppose
California Bill, RELIGION NEWS SERVICE (July 19, 2016), religionnews.com/2016/07/19/national-hispanicleaders-oppose-california-bill-sb-1146/ (on file with The University of the Pacific Law Review).
145. Legal Memorandum, supra note 142.
146. SB 1146, 2016 Leg., 2015–2016 Sess., §§ 3(b)(1)–(5) (Cal. 2016) (as amended on Aug. 15, 2016,
but not enacted); SB 1146 Ass. Jud. Hearing, supra note 7.
147. SB 1146 § 3(b)(1)–(5) (as amended on Aug. 15, 2016, but not enacted); SB 1146 Ass. Jud. Hearing,
supra note 7.
148. SB 1146 § 3(a) (Cal. 2016) (as amended on Aug. 15, 2016, but not enacted).
149. CAL. GOV’T CODE § 11135 (West 2012) (providing that no person shall be discriminated against).
150. SB 1146 Ass. Jud. Hearing, supra note 7.
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employees. 151 In both instances, Senator Lara said he and his team would tighten
up the language.152 Therefore, the language would have likely been changed to
avoid both issues, but because the language raising the issues was deleted, it is
unclear how they would have been resolved.153
f.

Constitutionality

The August 4, 2016 version of SB 1146, which would have narrowed the
existing exemption and required schools to conform to the state’s views on
sexuality and gender identity, might have raised a number of constitutional
issues.154 This version of SB 1146 contained the same disclosure provisions that
survived in Chapter 888 and, like Chapter 888, could therefore have been
challenged on the grounds it was not a neutral law of general applicability.155
In addition, the process of the government inquiring into religious practices
can also constitute infringement on an institution’s First Amendment rights.156
Limiting the exemption to those institutions whose purpose is to prepare students
for ministry raises some questions. For example: (1) what constitutes preparation
for ministry?; and, (2) whether the government even has the ability to inquire into
where preparation for ministry begins and ends?157 Opponents of the August 4,
2016 version SB 1146 contend that because faith and learning are integrated
throughout the college experience, a governmental attempt to discern where
preparation for ministry begins and ends constitutes an unconstitutionally
intrusive religious inquiry.158
Finally, in Hosanna-Tabor Evangelical Lutheran Church and School v.
E.E.O.C., the United States Supreme Court held that the government could not
order a religious school to retain an unwanted teacher nor punish the school for
refusing to do so. 159 The Court reasoned that such an order would have interfered
with the church’s right “to decide for themselves, free from state interference,
151. Id.
152. Id.
153. Compare SB 1146 Ass. Jud. Hearing, supra note 7 (indicated by Ricardo Lara that he and his team
would tighten up the language), with SB 1146, 2016 Leg., 2015–2016 Sess. § 3 (Cal. 2016) (as amended on
Aug. 19, 2016, but not enacted) (including sections that the amendments removed).
154. SB 1146 Ass. Jud. Hearing, supra note 7; Ray Burnell, Hearing on SB 1146 Before the Senate
Standing Comm. on Educ., 2016 Leg., 2015–2016 Sess. (Cal. 2016).
155. See infra Part IV(C) (discussing an argument that Chapter 888 is unconstitutional on the grounds
that it targets religious institutions).
156. Colorado Christian University v. Weaver, 534 F.3d 1245, 1261 (10th Cir. 2008).
157. SB 1146 Ass. Jud. Hearing, supra note 7 (reasoned by James Gallagher that Chapter X will put the
government in the position of deciding what is and is not religious).
158. See Colorado Christian University, 534 F.3d at 1261 (holding that “courts should refrain from
trolling through a person’s or institution’s religious beliefs”); see also SB 1146 Ass. Jud. Hearing, supra note 7
(suggested by James Gallagher that Chapter X would put the “government in the position of having to decide
what’s religious and what’s not).
159. Hosanna-Tabor Evangelical Lutheran Church and School v. E.E.O.C., 132 S. Ct. 694, 706 (2012).
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matters of church government as well as those of faith and doctrine,”160
specifically, the churches’ right to select its own.161 Since the August 4, 2016
version of SB 1146 effectively required schools to adopt the state’s view of
sexuality and gender, this version of SB 1146 may have been analogous to the
unconstitutional interference in Hosanna-Tabor: infringing on a religious
institution’s right to choose its own.162 To the extent SB 1146 unconstitutionally
interfered with the right of postsecondary educational institutions to choose their
own, SB 1146, like the government’s actions in Hosanna-Tabor could have been
ruled unconstitutional.163
V. CONCLUSION
Chapter 888 protects those current and prospective LGBTQ students who did
not know and for whom it was difficult to discover which schools had applied for
or obtained exemptions to federal or state non-discrimination laws, by requiring
that schools make the information available.164 Previous versions of Chapter X
sparked fierce opposition, but by removing the most controversial sections of the
bill, Senator Lara has appeased private postsecondary educational institutions, at
least for now.165 Removing the controversial sections also alleviated a number of
substantive and technical problems that plagued the bill.166
Nonetheless, those problems remain relevant because Senator Lara may reintroduce legislation dealing with the exemption and private right of action in the
2017–2018 session.167

160. Id. at 704 (quoting Kedroff v. Saint Nicholas Cathedral of Russian Orthodox Church in North
America, 344 U.S. 94, 116 (1952)).
161. Id. at 706; see SB 1146 Ass. Jud. Hearing, supra note 7 (noted by Jeffrey Berman that HosannaTabor allows religious institutions to determine their members).
162. Hosanna-Tabor Evangelical Lutheran Church and School v. E.E.O.C., 132 S. Ct. at 706.
163. Id.
164. SB 1146, 2016 Leg., 2015–2016 Sess., § 1(b) (Cal. 2016) (as amended on Aug. 19, 2016, but not
enacted).
165. Proposed Amendments of SB 1146 Will Lead AFBI to Support Legislation, APU NEWS, AZUSA
PACIFIC U. (Aug. 10, 2016), www.apu.edu/media/news/release/24846/ (on file with The University of the
Pacific Law Review).
166. Compare SB 1146, 2016 Leg., 2015–2016 Sess., § 3 (Cal. 2016) (as amended on Aug. 15, 2016, but
not enacted) (protecting LGBT student housing rights but permitting their expulsion and potentially raising the
following problems: whether it applied to employees and whether it permitted religious discrimination), with
SB 1146 §§ 1, 2 (amended on Aug. 19, 2016) (focusing solely on disclosures).
167. McGreevey, supra note 33.
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